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the Government has otherwise over-
paid on a contract financing or invoice
payment, the contracting officer must
promptly provide instructions to the
contractor, in coordination with the
cognizant payment office, regarding
timely disposition of the overpayment.

[68 FR 56683, Oct. 1, 2003]

Subpart 12.3—Solicitation Provi-
sions and Contract Clauses
for the Acquisition of Com-
mercial ltems

12.300 Scope of subpart.

This subpart establishes provisions
and clauses to be used when acquiring
commercial items.

12.301 Solicitation provisions and con-
tract clauses for the acquisition of
commercial items.

(a) In accordance with Section 8002 of
Public Law 103-355 (41 U.S.C 264, note),
contracts for the acquisition of com-
mercial items shall, to the maximum
extent practicable, include only those
clauses—

(1) Required to implement provisions
of law or executive orders applicable to
the acquisition of commercial items; or

(2) Determined to be consistent with
customary commercial practice.

(b) Insert the following provisions in
solicitations for the acquisition of
commercial items, and clauses in so-
licitations and contracts for the acqui-
sition of commercial items:

(1) The provision at 52.212-1, Instruc-
tions to Offerors—Commercial Items. This
provision provides a single, stream-
lined set of instructions to be used
when soliciting offers for commercial
items and is incorporated in the solici-
tation by reference (see Block 27a, SF
1449). The contracting officer may tai-
lor these instructions or provide addi-
tional instructions tailored to the spe-
cific acquisition in accordance with
12.302.

(2) The provision at 52.212-3, Offeror
Representations and Certifications—Com-
mercial Items. This provision provides a
single, consolidated list of representa-
tions and certifications for the acquisi-
tion of commercial items and is at-
tached to the solicitation for offerors
to complete. This provision may not be
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tailored except in accordance with
Subpart 1.4. Use the provision with its
Alternate | in solicitations issued by
DoD, NASA, or the Coast Guard that
are expected to exceed the threshold at
4.601(a). Use the provision with its Al-
ternate Il in solicitations for acquisi-
tions for which small disadvantaged
business procurement mechanisms are
authorized on a regional basis.

(3) The clause at 52.212-4, Contract
Terms and Conditions—Commercial Items.
This clause includes terms and condi-
tions which are, to the maximum ex-
tent practicable, consistent with cus-
tomary commercial practices and is in-
corporated in the solicitation and con-
tract by reference (see Block 27, SF
1449). Use this clause with its Alternate
I when a time-and-materials or labor-
hour contract will be awarded. The
contracting officer may tailor this
clause in accordance with 12.302.

(4) The clause at 52.212-5, Contract
Terms and Conditions Required to Imple-
ment Statutes or Executive Orders—Com-
mercial ltems. This clause incorporates
by reference only those clauses re-
quired to implement provisions of law
or executive orders applicable to the
acquisition of commercial items. The
contracting officer shall attach this
clause to the solicitation and contract
and, using the appropriate clause pre-
scriptions, indicate which, if any, of
the additional clauses cited In
52.2125(b) or (c) are applicable to the
specific acquisition. When cost infor-
mation is obtained pursuant to part 15
to establish the reasonableness of
prices for commercial items, the con-
tracting officer shall insert the clauses
prescribed for this purpose in an adden-
dum to the solicitation and contract.
This clause may not be tailored. Use
the clause with its Alternate | when
the head of the agency has waived the
examination of records by the Comp-
troller General in accordance with
25.1001.

(c) When the use of evaluation fac-
tors is appropriate, the contracting of-
ficer may—

(1) Insert the provision at 52.212-2,
Evaluation—Commercial Items, in so-
licitations for commercial items (see
12.602); or

(2) Include a similar provision con-
taining all evaluation factors required
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